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General Government Committee                         December 11, 2022 

501 Low Gap Road 

Ukiah, CA 95482 

 

RE: GGC Agenda Item 2d: Tree removal/Veg Mod 

 

Dear Supervisors and Staff, 

 

It is incredibly unfortunate that the request to publish the materials with this agenda item further 

in advance of the meeting on 12/12/22 was not implemented. These issues are enormously 

complex and three was insufficient time to adequately research and write a response that 

adequately addressed all aspects and implications of the questions posed and processes proposed. 

The memo I have written falls short, but still will likely be too voluminous for the Supervisors and 

Staff to fully read in advance of the meeting. 

 

I strongly request the committee provide me the consideration of extended time to make public 

comment. Additionally, I request an interactive process with the committee, staff, and myself. As 

you all know, I have been intimately involved in all aspects of the Veg Mod issues. My desire is to 

have a meaningful and productive session where the difficult choices being presented by staff have 

a full opportunity to be understood not just from their perspective, but from mine as well. The 

shared goal is to establish fair and certain processes so that the ordinance if effectuated and the 

likelihood of appeals are reduced. I believe that an interactive, workshop style format would best 

enable the committee to understand and evaluate all aspects of the issues and potential 

unintended consequences or further ambiguity.  

 

I. What are the goals of clarifying the process with respect to tree removal? 
1. Ensure fair interpretation of ordinance’s intent. 

a. Mitigation measure being followed. 
b. Consistent with actual ordinance1. The specific and clear intent of legislative body as 

indicated by subsequent ordinance change to explicitly enunciate the  exceptions in 
writing, was to provide for exceptions and to allow a cultivation permit to proceed 
even if tree removal of protected species. 

i. On August 8, 2017, Supervisor John McCowen stated, to no objection from 
the rest of the Board, that “the thing we want to do is make sure we include 
Supervisor Gjerde’s concerns regarding clearance for defensible space, and 
removal of dead, dying, or diseased trees should not prevent someone from 
getting a permit.”2 

 
1 The Staff memo accidentally cited the wrong ordinance section. The tree removal prohibition is in 10A.17.040 (K), not 

(H) and then again mentioned in 10A.19.090 (T). 
2 https://youtu.be/8VOAG6F3Ybw?t=30669 at 8:31 
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ii. On August 22, 2017, Supervisor McGowen summarized the reasoning behind 
further changing the ordinance to also allow a pathway to cultivation 
permitting even if the prior3 tree removal was unlawful, explaining it 
encourages remediation.4  

2. Achieve fair and practical implementation and reduce likelihood of unnecessary appeals 
a. Due process requires fair and reasonable process. 

i. The proposed Affidavit is a start, but the way it is written is not consistent 
with reasonable and practical implementation that allows a meaningful 
opportunity to utilize the clear exemptions to the tree removal prohibition. 
Some pragmatic concerns that result in the draft Affidavit process being 
impractical and would result in an unfair process include: 

1. 150’ presumption in proposed Affidavit is for an Exemption Permits 
based on minimum clearance requirements but are being used to 
trigger presumptions of potential illegal removal instead.5  

2. There are so many ways (as Staff memo acknowledges) to LAWFULLY 
remove trees at closer distances without a THP or an Exemption 
Permit from CDF.6 None of those ways would require ANY 
documentation. In fact, I know of many people who contacted CDF 
asking for something in writing telling them that they did NOT need a 
permit and CDF denied their request and stated that CDF did not 
provide that. 

3. There is NO CDF permit required if not selling, bartering, etc.7 and 
only certain activities need a either a THP or Exemption Permit IF in 
fact the WOOD PRODUCT will be for commercial purposes --- not if 
there happens to be a different permitted commercial purpose on the 

 
3 At that same Board meeting, the Board initially indicated the 4/4/17 ordinance passage date should be the date 
from which no illegal tree removal could be conducted for purposes of developing a cultivation site, but in that 
meeting, the Board ultimately determined the 5/4/17 date was more appropriate because the earlier (ordnance 
passage date) would not provide legally sufficient notice to an applicant. The County would be prudent to apply 
similar caution to determine what level of evidence is required of applicants to prove compliance so many years later. 
4 https://www.youtube.com/watch?v=M6N2h5B1vdE at 3:21 
5 150 FOOT FIRE SAFE CLEARANCE EXEMPTION (14 CCR § 1038(c)); See attached Chart from 
ReadyForWildfire.org 
6 From UC Cooperative Extension Forestry, Forest Research & Outreach: Permitting rules and regulations for 

private forest landowners: What you can and cannot do. Author: Kim Ingram Published on: January 19, 2021:  
Q: What are some activities that a forest landowner can do without a permit?  
A: A landowner can cut down trees for their own personal use such as for fencing, firewood, or construction. You 
can thin trees and leave them on you property or give the wood away for free all without a permit (though some 
counties may have additional rules about this). Additionally, a landowner can construct trails (though there may 
be regulations if the trail intersects a water course), collect cones, and pile burn, all without a permit from Cal Fire 
(depending on season). Remember though, if you are going to burn, you may need a permit from your local air 
quality district.  
7 Q: What is the definition of commercial purposes and why is this important?  
A: Commercial purpose means the sale, barter, exchange or trade of any wood product originating from 
timberland. It does not matter if the landowner has procured the wood product themselves, or had a licensed 
timber operator harvest trees. If the end product will be sold, bartered, exchanged or traded for other products or 
services, it is a commercial product. This is important because it determines if you need a permit or not to harvest 
the wood product.  

https://www.youtube.com/watch?v=M6N2h5B1vdE
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property, such as cultivation--- which seems to get conflated by MCD 
when examining Veg Mod Situations.8 

4. It’s impossible to prove a negative (i.e., called CDF asked if needed a 
permit and was told no and was not able to have something in 
writing.) 

5. Tan Oaks are not a protected species under state Forest Practices Act 
and therefore would never be subject to a THP or Exemption Permit. 
10A.17 added tan oaks to the prohibited list of species, yet it would 
be impossible to obtain a THP or exemption permit for tan oaks since 
they are not a protected species at the state level. 

6. The issue of whether any tree removal constituted illegal conversion 
or not is not the issue to be determined by MCD- that is up to CDF. 
Additionally, as stated above, the legislative body intended to allow 
cultivation permits to move forward for even prior to 5/4/17 illegal 
tree removal because it encouraged remediation. 

7. The proposed Affidavit still asks for documentation that may not be 
possible to obtain so many years later. In addition to the ordinance 
remaining silent on the specific proof required9, no application 
materials prior to submission asked the applicant to provide 
documentation. There were literally zero application materials that 
gave a Phase 1 or Phase 2 applicants guidance as to what proof they 
might need to provide. Retroactive application of standards that are 
impossible to prove render the process unreasonable in violation of 
due process, at least with respect to applicants who have no way of 
now providing proof other than their own attestation. 

b. Before it can be determined if it is necessary for an applicant to provide more than 
the sworn Affidavit, or what additional level of proof might be reasonable for them 
to provide where MCD claims there is “contradictory evidence,” we must understand 
what types of “contradictory evidence” there might be. As stated below, MCD’s 
“reason to believe” is not a legally sufficient standard to rebut an Affidavit. 

i. Most cases involve MCD making PRESUMPTIONS and did not provide any 
contradictory evidence.  

 
8 Q: What activities require a permit?  
A: Timber/biomass harvesting conducted through a Timber Harvest Plan (THP), or thinning and fuels reduction 
projects conducted through exemptions from California Environmental Quality Act (CEQA) require a permit 
through Cal Fire. If you plan on selling, bartering, exchanging or trading any wood product, you need a permit. If 
you harvested wood products with intent to not sell, barter, exchange or trade, and then you change your mind, 
you need a permit.  
 
9 As indicated in a prior memo that I had submitted, the Board had no difficulty in ensuring specificity in what 

documents were required to prove other requirements of 10A.17. Specifically, the detailed list of allowable proof to 

establish Proof of Prior Cultivation for Phase 1 applicants, it stated in the ordinance itself in a very detailed manner. The 

fact that the legislative body did not include such a specific list of required proof to establish an exception to the tree 

removal provision can be interpreted as requiring a basic attestation rather than intricate layers of proof that are not 

possible to obtain.  
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1. Use of Satellite imagery when there are gaps in the date of the 
imagery: In cases where an affiant asserts that removal was done 
prior to 5/4/17, there will often be no imaging for the month 
preceding that date. MCD has often presumed that because there was 
later imaging, that the removal must have occurred prior to the 
5/4/17 date. Again, how can people prove a negative? If imaging in 
2016 shows more trees but imaging after 5/4/17 shows less trees, and 
an Affiant declares under penalty of perjury that the trees were 
removed prior to 5/4/17, an MCD presumption alone should not be 
sufficient to disturb the affidavit’s evidentiary value. As stated above, 
many instances of LAWFUL tree removal that did not result in a THP 
or Exemption permit occurred. The failure to keep records that were 
never noticed as necessary to proof the validity of a sworn statement 
is an unreasonable standard to use.  

2. The PRESUMPTION that just because cannabis cultivation activities 
exist on the spot after the tree removal, that the tree removal was 
conducted for the purpose of developing the cultivation site is not 
reasonable to unseat an affidavit, even in the absence of other 
supporting materials by the affiant. An affiant who swears under 
penalty of perjury that the tree(s) removed (either unlawfully prior to 
5/4/17 or lawfully thereafter) for purposes other than developing a 
cultivation site, irrespective of how that is defined,10 should be 
allowed to have their attestation suffice to establish that. For 
example, a person who had a fire rip through their property and 
needed to remove scarred and dead trees, and later used the area to 
grow plants, should be allowed to explain that order of events. MCD’s 
presumption that just because the area once had trees and that the 
area now might have or is proposed to have growing plants, or a dry 
shed, should not defeat an affidavit under penalty of perjury 
establishing otherwise.  

ii. Affidavits ARE evidence in CA courts of law.11 So long as they conform to the 
legal requirements of executed by stating they are made under penalty of 
perjury and that they were executed under California law, they even may be 
unsworn and will still be given full force and effect.12 Furthermore, affiants 
who declare the facts under penalty of perjury may be prosecuted for a 
crime.13  

 
10 In addition to believing that areas and building used for growing, drying, processing and storing cannabis are the limits 

of what constitutes the cultivation site for purposes of this definition, this author believes that all of the proposed 

definitions on page 5 of the Staff Memo are overbroad in that they are not limited to tree removal, but include issues to 

site development that are not prohibited by the tree removal prohibitions of 10A.17 and therefore, those definitions, if for 

the purposes of application of the prohibition, must be limited and specific to that purpose. 
11 California Code of Civil Procedure Section 98. 
12 California Code of Civil Procedure Section 2015.5. 
13 California Penal Code Section 118. 
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iii. The wrong questions are being asked. The Staff memo asks, “what evidence 
is acceptable to MCD when it has reason to believe trees have been 
improperly and/or illegally removed…” (page 2, Staff Memo). However, those 
are not accurate legal standards or questions. First, the question should be 
what evidence is required by the ordinance, not what is acceptable to MCD. 
Second, MCD having “reason to believe” that trees were removed in violation 
of the ordinance is not a legally defensible standard. Rather, if there is 
EVIDENCE to contradict the evidence being supplied by the applicant (in this 
case, an Affidavit under penalty of perjury), then the question is what level of 
evidence is sufficient to rebut the Affidavit and what evidence can counter 
rebut the rebuttal evidence.   

iv. In the 5th full paragraph on page 9 of the Staff memo, the assertion is made 
that MCD is responsible for determining the sufficiency and reliability of the 
evidence provided (the Affidavit) and later, on the same page, the memo 
jumps to the conclusion that further evidentiary support should be supplied 
with the Affidavit. However, unless there is evidence, and not simply 
presumptions, to contradict the Affidavit, the Affidavit should stand without 
further documentation. If MCD had actual evidence that contradicted the 
Affidavit, then perhaps additional documentary evidence might be warranted 
(although in a court, the Affiant could simply testify, and the weight of the 
facts testified to would be weighed against other evidence presented to 
contract the Affiant).  

v. Even if MCD does not merely rely on speculation or presumption but has 
actual rebuttal evidence that contradicts the affidavit, the weight and 
sufficiency of both the MCD rebuttal evidence and the Affiant’s counter-
rebuttal evidence must be considered. It is unreasonable to require that to 
overcome the rebuttal evidence, an Affiant must provide outside 
documentary evidence when it has been years since the event. Due process 
requires that we must consider the fact that no documentary evidence was 
asked for or required prior to application, and therefore, no fair warning to 
document things that may not otherwise require documentation or require 
retention of the documentation that once existed. For example, if someone 
removed dead trees and did not need a CDF THP or Exemption Permit, and 
used a laborer that was paid in cash, as often is the case with day laborers, 
the removal would not have been illegal, but could not be proved five years 
later, aside from the Affiant’s sworn declaration. Even if MCD had an 
anonymous complaint from Code Enforcement from June 2017, should that 
be sufficient to defeat the affiant’s sworn declaration in 2022 or 2023 when 
they have no way of tracking down the day laborer and they had no reason to 
document the removal?  

  
II. The Proposed Alternative Definitions Of “for purposes of developing a cultivation site” 

Are Overly Broad, Not Consistent With the Ordinance. 
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a. While I greatly appreciate the attempt to have alternative definitions that attempt 
encompass varying degrees of development associated with a cultivation site, all the 
proposed definitions include activities beyond tree removal and are therefore too 
broad.  

i. The proposed language includes the phrase “alteration, grading, removal, or 
other development of land…” Alteration, grading, and removal of land, where 
there has been no tree removal is not prohibited by 10A.17.  

ii.  The language of the ordinance implies intent. Having so many activities, 
other than tree removal referenced in a definition that is solely necessary to 
establish due to the tree removal prohibition, will lead to unnecessary 
evidentiary burdens with respect to non-tree removal activities. While those 
activities might be relevant to a determination by CDF or another resource 
agency as to whether there was a less than significant impact of the site 
development, as it pertains to the tree removal prohibition, those additional 
activities, if included in the definition, are likely to result in inapplicable 
standards.  

iii. There are no other provisions of the ordinance, aside from the tree removal 
prohibition, that require a definition of “for purposes of developing a 
cultivation site.” Therefore, the definition should be specific and narrowly 
tailored to the context of tree removal. 

iv. Development for growing plants, drying, processing, and storing cannabis is 
the applicable scope of activities relevant to the definition of “for purposes of 
developing a cultivation site.” As noted in the Staff memo, 10A.17 defines 
“cultivation site.” Specifically, under 10A.17.020, "Cultivation site" means one (1) 

or more locations or facilities on one (1) legal parcel (or one (1) or more legal parcels if 
specifically allowed for by this Chapter 10A.17) subject to a single approved Permit for the 
cultivation of cannabis where cannabis is planted, grown, harvested, dried, cured, graded, 
trimmed, or processed, or that does all or any combination of those activities. One (1) or 
more areas of cannabis cultivation may exist on the legal parcel used for that purpose. 

(underline added). As indicated in the underlined portion of that definition, 
there is specific reference to WHERE cannabis is planted, grown, harvested, 
dried, cured, graded, trimmed, or processed. Even though storing is not 
specifically mentioned, I would concede that development of a structure to 
store harvested product would properly be included in the definition for 
purposed of the tree removal prohibition. However, the additional activities 
listed in the second proposed definition (see P.5 Staff memo), that include 
other “land improvements” including “excavation, non-infrastructure utility 
installation, driveways, parking lots, retaining walls, fences, and outdoor 
lighting” is so far beyond the activities mentioned in the “cultivation site” 
definition, that to impose that greatly expanded definition under the “for 
purposes of” definition would be unfair and would result in absurd policy 
results. Likewise, expanding the “for purposes of” definition to activities that 
benefit an existing or proposed cultivation site, is also overly broad and 
would lead to absurd policy results. 
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1. Installation of solar energy, rain catchment systems, fire safe roads, 
and later determined conflicting requirements should not be 
penalized, but should be encouraged. It is so important to remember 
that the tree removal prohibition was a Mitigation in the MND. If 
other steps to protect the environment, preserve resources, prevent 
safety hazards, and allow compliance with other regulations, are not 
allowed to occur under a regulated cannabis site, then the County will 
likely be causing more environmental harm than the Mitigation 
intended to prevent against. 

2. Preventing the “development” of solar, fire safe roads and other 
features just because a cultivation site might benefit from it, would 
create more difficult determinations (how much was to benefit the 
residence vs the cultivations site, for example), and will also lead to 
perverse policy outcomes that could cause more harm than the 
Mitigation intended to prevent. 

3. The County’s contortions to appear to be consistent with a Ministerial 
Permit program is influencing its approach. The use of common-sense 
determination by a resource agency of impact instead of an outright 
prohibition on development of “ancillary” development such as rain 
catchment or solar power, is much more in keeping with the MND in 
that an evaluation of the actual impact is more appropriate.  In the 
past, the County erroneously thought that the SSHR process was not 
an iterative process because it threatened the County’s stance that 
this permitting program was in fact Ministerial. Fortunately, the 
agency responsible for preparing comments in response to an SSHR 
treat it as it should be, an iterative process to (hopefully) achieves less 
than significant impact. There is no reason why the actual impact 
cannot be the guiding factor when it comes to activities outside of the 
specifically stated in the definition of “cultivation site.” 

 

III. A Commonsense Interpretation of “Safety and Disease Concerns” Must be Used 
a. As mentioned above, CDF and CalFire do not require a permit or even 

documentation to prove that tree removal was for safety or disease concerns unless 
the removal is intended to use the removed lumber for a commercial purpose.  

b. There is still a documentation problem regardless of the listed CalFire recommended 
distances between trees at different slopes. Trees removed for disease but where 
there is no evidence other than the Affiant’s word, would not qualify under the 
CalFire standards if adopted. Trees that were removed outside of the defensible 
space distances, but still within some unknown distance from the cultivation 
activities would not be addressed. The proposed Affidavit asks about 150’ and 50’ 
from varies structures or improvements that may be used in cultivation (in addition 
to residential use?). MCD has in the past made presumptions that if trees were 
removed near to growing plants, that it must have been to benefit the cultivation 
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(more sun). However, trees removed for disease and safety do not always benefit 
the cultivation even if they are relatively close to it. The presumption has led to 
absurd circumstances where dead trees are not removed for fear they are 
interpreted as being for the benefit of the cultivation. This encourages further fire 
and safety danger. 

IV. Where Do We Go From Here? 
a. Accept as sufficient the sworn Affidavits from Applicants.  

b. If there is further concern about the actual impact resulting in an eventual finding that 
the removal that was lawful (or when the removal might have been unlawful but prior to 
the ordinance), then have it addressed by CDFW in the SSHR evaluation and comment 
letter or, if screening resulted in no referral to CDFW, then have the applicant address it 
in a biological report submitted with the CEQA checklist. 

c. Ensure “beliefs,” presumptions, and suspicions of MCD are disregarded but only actual 
rebuttal evidence triggers the need for further evidence by the applicant. 

d. Ensure that whatever proof might be required of the applicant to counter-rebut (actual) 
evidence presented by MCD that appears to contradict the Affidavit is reasonable and as 
a practical matter acquirable at this point in time given the failure of the County to 
specify the levels of proof in the ordinance or in any materials given to applicant prior to 
application submission. 

e. Remember, that those that are fighting to stay in the regulated system must comply 
with intense regulations at the local and state levels and that no one at this point is 
voluntarily subjecting themselves to that level of compliance without being serious 
about adhering to the on-going rules. 

f. Remember that the tree removal prohibition was a mitigation, and that unreasonable 
interpretations and standards of proof will not only likely result in more appeals and 
potential litigation but could defeat the intent of mitigating environmental impacts if 
properties are abandoned and not mitigated. Once out of the Cannabis Permitting 
program, unless CDF files an action for conversion, or there is a CDFW or Water Board 
implication to the tree removal, there is NO way for the County to insist on remediation 
or encourage participation in environmental benefit to the land. 

g. More time is needed to create any additional levels of proof or standards if the Affidavit 
is contested by MCD by evidence (not presumptions). 

As indicated in the beginning of this memo, as comprehensive as this writing seems to be, I do not 

feel that I have adequately addressed all aspects of the law and practical considerations of these 

complex topics. I hope that the Committee will take the time needed to evaluate alternative 

proposals to be brought forward by Staff after the preliminary discussion on 12/12/22. I also 

request that the Committee commit to directing Staff to provide any further materials on this issue 

at least 2 weeks in advance of the next GGC meeting which deals with the issue. 

 

Respectfully Submitted, 

Hannah Nelson 


